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The Commission is also planning on ways to evaluate prospective firms in an ‘off-guard’ manner
by “sending staff incognito into firms to explore how they are treated.”*?* Due to the
implementation of standards, the number of solicitor firms involved with Legal Aid is much
lower; few want to undergo the rigorous process of certification.?® Overall, the Commission
feels that peer review has been the best method to provide quality assurance. Quality marks also
exist in a general category to reward those providing general help with cases, a quality mark for

the bar, and one for family mediation.

New Zealand and Ireland

Following the United Kingdom’s example, New Zealand and Ireland have also taken
strides to ensure quality in their delivery of services. In New Zealand, better and more extensive
training for duty counsel, as well as peer review of files have been put into practice. An

224
In

experienced practitioner reviews files of each lawyer according to certain criteria.
2007/2008, random sampling was also initiated. The audits were conducted by five experienced
lawyers and then where appropriate, matters would be drawn to that particular lawyer’s
attention.?®® As of 2007, in Ireland, in-house solicitors have instigated a systematic file review
procedure.?”® Like the United Kingdom, New Zealand and Ireland have arrived at the consensus

that file review is a relatively low-cost investment for big qualitative returns.

South Africa

South Africa has also put into action a number of measures to achieve quality control that
involves aspects of training, monitoring and communication. Training is done in a prescribed
manner and lawyers are provided with practitioner checklists as a best practice guide. With
regards to monitoring, supervisory staff attends both at the offices and the courtroom to ensure
that the lawyers’ skill sets are adequate. Consultation notes are reviewed by the supervisors and

regional audit teams too. Each lawyer is independently assessed, taking into consideration the

222 Smith at 9.

228 Smith at 9: “As of 31* March 2003, there were 2,900 offices supplying services for the Criminal Defence
Service.

2241 egal Services Agency, “Annual Report 2007/08” (New Zealand, 2008) at 3 and 27-28.

225 New Zealand Annual Report 2008 at 27.

226 _egal Aid Board, “Annual Report 2007 (Ireland, 2007) at 11.
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feedback provided by judicial offices who have dealt with that lawyer (judges and magistrates,
etc.). Communication not only involves speaking with the lawyers about their files, but also
speaking with clients to learn more about their needs and gaps in the system. When it was
discovered that many felt their files were unreasonably delayed, time benchmarks were put into
place. South Africa has clearly undertaken many steps to be proactive and responsive to client

concerns.??’

Australia

In Australia, when it comes to delivering quality services, the focus has been on
communication with the client. Guidelines for client interactions were made available to lawyers
detailing information like: proper introduction of the lawyer’s role to the client, acting in a
courteous manner, when to use an interpreter, culturally appropriate practices to be aware of,
using plain language, and ensuring confidentiality. For example, sensitivity training towards
Aboriginal families has also increased. As well, preferred suppliers’ and in house practitioner
files are reviewed to ensure that they meet file management standards. Finally, Australia has also

tried to increase the types and number of services provided to clients on an annual basis.

Canada

In an effort to ‘raise the bar’ on quality, Legal Aid Ontario’s Quality Service Office
(QSO) implemented eight sets of panel standards between 2003 and 2007. As well, QSO
introduced a mentoring program in the fall of 2006, pairing young lawyers with seasoned
practitioners. A “Practical Tips” guide was also developed and provided. These pamphlets shared
“best practices by highly experienced practitioners in refugee law and consent” and are
continuing in other areas of law.?®® No matter the type of law, lawyers must also submit an
annual self-report attesting to their on-going compliance with the required standards.”® Also in
2005 -2006, the Ontario Quality Service Office developed the Common measurements tool to

“collect data on the satisfaction levels of certificate clients, clinic clients, lawyers, duty counsel

22T For details on changes implemented to South Africa’s Legal Aid Board, see Legal Aid Board, “Annual Report

2007/2008 (South Africa, 2008).
228 | egal Aid Ontario, Quality Service Office, “The Quality Report 2006-07,” (September 2007) [Quality Report].
229 Quality Report, at 3.
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and clinics.”®® Ontario’s Criminal law office also engages in peer review; staff counsels’ files
are checked by a senior private practitioner who has been trained by LAO with regards to the

criteria each file is marked on.

Drawbacks
Alan Paterson and Avrom Sherr do point out that all approaches to review “have their

difficulties.”***
Direct observation might appear the simplest and most straightforward, but it
presents a range of practical and logistical problems. Court lawyers frequently
experience continuations or postponements of hearings or trials. If a peer reviewer
has been assigned to review that lawyer on a particular day, there may be nothing
to assess because each of his or her cases has been postponed. If the observation is
of a lawyer/client interview then there may be problems of intrusiveness or client
consent. Indirect observation may be impractical since all parties, including the
state may not agree to video or audio-taping of the courts or the lawyer’s office.?*?

With regards to observation by officers of the court, Paterson and Sherr noted:
Judges, perhaps the most obvious third parties, have shown little enthusiasm to
date for systemic involvement in the assessment of individual court lawyers.
Perhaps this is because they fear that it might destabilize the delicate balance of
understandings between the bench and the bar which they consider to be
important for the smooth operation of the courtroom. Or perhaps they are aware
that making judgments of this nature is fraught with difficulties when they need to
adjudicate also on clients and the cases before them.?*

Their research indicated that most often, regardless of jurisdiction, the following aspects

of performance were routinely marked: “accuracy, appropriateness and timeliness of

230
231

Quality Report, at 3.

Alan Paterson and Avrom Sherr. “Peer Review and Quality Assurance: The Emergence of Peer Review in the
Legal Profession,” (Paper presented at the ILAG conference, Antwerp, 2007), online:
http://www.justiceinitiative.org/db/resource2?res_id=103870 (accessed on August 24, 2009).

232 paterson and Sherr, 1.

233 paterson and Sherr, 2.
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advice; client care (taking adequate instructions and providing initial information
concerning future actions including client meetings); adequate, appropriate and timely
fact gathering; adherence to the requirements of professional responsibility; appropriate
strategy formation and execution; and adequate staff supervision and case management;
and recording of all of the above.”?**

Ultimately, it was concluded that peer review is the best option to ensure quality: “The
experience of the peer review studies in England and Scotland done to date suggests that peer
review based on files, an agreed set of criteria and trained reviewers can deliver an effective

quality assurance programme in the UK.”?®

23 paterson and Sherr, 3-4.
23 paterson and Sherr, 14.
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Background/Context Paper 8
Efficiency

There is a longing in each of us to invest in things that matter.
— Peter Block

A primary goal of businesses is to remain efficient, and therefore, cost effective. Studies
have shown that there are several things which may impede efficiency, both in terms of time and
productivity: worker motivation, management communication, technology, and the volume of
administrative tasks. With so many factors impacting efficiency, at first glance it may seem

overwhelming, but fortunately, all of the above is within a business’ control.

Worker Motivation
Completion of a whole and identifiable piece of work.... It is more meaningful to assemble a
complete toaster than to solder electrical connections on toaster after toaster.

—J. Richard Hackman and Greg Oldman

Worker motivation has an impact on efficiency. When people are motivated, they work
harder, faster, and longer. Unmotivated workers, however, tend to do the bare minimum and
leave the minute the clock strikes the end of the work day. How can workers be kept motivated?
Studies show it is important to recognize that intrinsic rewards are just as important extrinsic
ones when it comes to worker motivation. Most people are quite familiar with the extrinsic
rewards such as bonuses, salary raises, extra vacation time, but are unfamiliar with non-tangible
motivators. Kenneth Thomas refers to a well-known, rational model of decision-making,
describing it as going beyond rational economic assumptions.

Herb Simon, the Nobel prize-winning economist, described the rational model of

decision making as follows. When people make choices, they first identify their

alternatives. They then consider the likely outcomes of each alternative and the

desirability (“utility”) of those outcomes. Finally, they choose the alternative that
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would leave to the most desirable outcome. In simpler terms, the assumption is

that people choose behaviours based on their anticipated consequences. %
However, Thomas asks his readers to consider the following points about intrinsic motivations
that go beyond rational-economic thinking: a) people care about more than money and self-
interest at work, b) intrinsic motivation involves rewards you are getting right now, c) intrinsic
rewards are about emotions, d) doing “the right thing” makes people feel good. The next
question is how do we address these intrinsic motivators? Thomas reminds us not to forget about
the purpose behind work, which has been pushed into the background since the industrial
revolution, and is only now starting to emerge again. Thomas proposes that the theory behind

Let’s start with centralized, hierarchical control. Because uncertainties were

relatively manageable, managers could take on the responsibility for handling

them... Managers essentially took over the decision making involved in handling

uncertainties in order to achieve the task purpose. They became the “keepers of

the purpose.”... Worker judgment itself was seen as a source of uncertainty that

needed to be controlled, so these rules and procedures were also used to

systematically eliminate choice from jobs.?’
In today’s world, research shows that a job without purpose is essentially meaningless. People’s
morale suffer in these situations, it deteriorates without purpose and so in such jobs, workers
view the work week as “a kind of necessary evil (or devil’s bargain) — forty to sixty hours a week
of meaningless labour in exchange for economic survival.”?%®

Thomas suggests that there are four intrinsic rewards that improve a worker’s
productivity and morale: a sense of meaningfulness, a sense of choice, a sense of competence,
and a sense of progress.

e A sense of meaningfulness is the opportunity you feel to pursue a

worthy task purpose. The feeling of meaningfulness is the feeling that

you are on a path that is worth your time and energy — that you are on

2% Thomas, Kenneth. Intrinsic Motivation at Work: Building Energy & Commitment. San Francisco: Berrett-
Koehler Publishers, Inc., 2000.

27 Thomas, 19.

238 Thomas, 23.
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a valuable mission, that your purpose matters in the larger scheme of
things.

e A sense of choice is the opportunity you feel to select task activities
that make sense to you and to perform them in ways that seem
appropriate. The feeling of choice is the feeling of being fee to choose
— of being able to use your own judgment and act out of your own

understanding of the task.

e A sense of competence is the accomplishment you feel in skillfully
performing task activities you have chosen. The feeling of competence
involves the sense that you are doing good, high-quality work on a
task.

e A sense of progress is the accomplishment you feel in achieving the
task purpose. The feeling of progress involves the sense that the task is
moving forward, that your activities are really accomplishing

something.”*

It is the manager’s job then to promote these rewards and to ensure that each employee’s
experience in the workplace is a positive one. To instill meaningfulness, a manager must clearly
identify passions and make certain that the work environment is non-cynical, as well as provide
an exciting vision with regards to relevant tasks. A sense of choice allows employers to feel and
believe that their views and insights matter. Without choice, people “feel constrained and pushed
by other people and forces that are driving the train.”*** Managers should delegate some
authority in a clear and informative manner, trusting the worker to do their best, and also
allowing them room to make mistakes. Allowing workers the right to experiment, adapt, and be
innovative encourages them to self-manage and take pride in their work. To foster this growth,

however, a manager must “actively support team members’ rights to make intelligent

239 Thomas, 44.
290 Thomas, 63.
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mistakes.”** Active support will also build self-esteem and competence in the team. Thomas
claims that the key is for leaders to provide positive feedback, skill recognition, high (though
non-comparative) standards, challenges, and the opportunity to learn. Progress is also a great
motivator, as no one likes to feel as though they are in a rut. A collaborative climate that
celebrates milestones, provides access to clients, and recognizes improvement is fundamental to
a sense of progress.

This is not to say that extrinsic needs do not play a factor. Undoubtedly, a good salary
and benefit package is a large part of retention. When extrinsic needs have been met; however, it
IS intrinsic needs that push the employee to ‘give it a little extra.” When workers are motivated
intrinsically, they become self-managers. Mangers no longer need to micromanage out of fear of
low quality output, and workers will stop seeking other jobs, which in turn will free up both
parties’ time for projects. Work will be done faster and at a higher level. Turnover rates will
drastically decline. In conclusion, with the proper intrinsic motivators in place, the overall health
of the business and its employees will flourish.

Management Communication
You do not lead by hitting people over the head — that’s assault, not leadership.
— Dwight D. Eisenhower.

While the principles behind intrinsic rewards are sound, it is necessary to keep in
perspective that people are individualistic and communicate differently. As Caitlin Crawshaw
noted in The Edmonton Journal: “Your personality type affects everything from how you
organize your desk to whether you volunteer to speak at departmental meetings.”242 By
extension, “understanding how peers perceive the world and make decisions can also help

depersonalize any conflicts or issues that have arisen, helping to smooth over trouble areas.”**?

299

Barbara Moses article “When someone you work with ‘just doesn’t get it’” also emphasizes

communication, especially in difficult situations. In her article about dealing with those

! Thomas, 69.

2 Crawshaw, Caitlin “Put your personality to work for you” The Edmonton Journal (August 29, 2009) section K,
pl.

3 Crawshaw, ibid.
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‘poisoning’ the workplace, she advises: “Be mindful of how you express yourself when giving
feedback.”?**

Technology
Come let us reason together. - Anonymous

One of the benefits of living in today’s fast-paced world is that technology helps us keep
pace with everyday life. Nathan Stewart, Vice President of DSS, is responsible for customer
relations and frequently finds himself in the field providing IT services to clients. He soon
realized that things were not operating as efficiently as they should be. He needed remote access
to files to be informed about each client’s system and also found that he was spending at least 8
hours a month on transcribing information into the accounting program. With the help of
Window’s Mobile, Nathan can now access files wherever he is and has streamlined the
accounting process: “I enter my time into the calendar feature of Outlook, then simply copy and
paste this data into our accounting application...I’m saving the full day each month.”?*

The computer field is not the only one benefitting from innovative technologies. The
healthcare field has also reported positive results, although at the same time indicating that
further implementation would increase benefits.

Although many technologies are available to enhance nursing productivity and

eliminate waste and redundancy, they are not applied consistently across or even

within health care organizations...Deficiencies of note include a general lack of

automation, duplication of effort, a dependence on manual documentation,

minimal use of decision support capability, and lack of timely access to data and

information at the point of care.?*®
With the implementation of copy-forward file capability, for example, it could mean not only the

reduction of work for nurses, but also the elimination of a pesky routine. “A major irritant of

4 Moses, Barbara “When someone you work with ‘just doesn’t get it Globe and Mail (August 19, 2009) B12.

2 Microsoft “IT Firm Trims Administrative Time, Boosts Efficiency with Synchronized Mobile Solution” at
http://www.microsoft.com/casestudies/Case_Study Detail.aspx?CaseStudylD=4000002028 (accessed on August 31,
2009).

246 Sensmeier, Joyce, Robin Raiford, Sheryle Taylor, et al. “Improved Operation Efficiency through Elimination of
Waste and Redundancy,” Nursing Outlook, 2003 volume 51, Number 3 at S30-2.
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patients and wasted time for nurses are the questions asked by multiple clinicians during one
episode of care.”®*" With an automated version of charting where nurses have the option to

update the charts as events progress, much of the repetitive questioning can be reduced.

Volume of Administrative Tasks
If you don’t know what the end result is supposed to look like, you can’t get there. —Vince

Lombardi

Reducing administrative tasks is another way to increase efficiency. Streamlining
administrative protocols frees up time to attend to other work. Medical News Today reported on
May 15, 2009 that “overall the costs of [physicians] interacting with insurance plans is $31
billion annually and 6.9 percent of all U.S. expenditures for physician and clinician services.”?*®
The article further elaborates:

The survey of physician practices across the U.S. inquired about time spent by all

practice staff on specific activities, including prior authorization, pharmaceutical

formularies, claims and billing, credentialing, contracting, and collecting and

reporting quality data. This national survey is the first to ask directly about time

spent by non-physician staff on interaction with health plans, and the first to

provide data by the type of interaction, type of staff, specialty, and practice size.

On average, physicians spent three hours a week or nearly three weeks on these

activities while nursing staff spent more than 23 weeks per physician per year,

and clerical staff spent 44 weeks per physician per year interacting with health

plans. More than three in four respondents said the costs of interacting with health

plans have increased over the past two years.

In the findings above, some workers are spending more than half the year dealing with
administrative duties alone. Indisputably, things need to change.

247 Sensmeier et al, S31.

8 Medical News Today “Physicians Spend the Equivalent of Nearly Three Work Weeks on Health Plan
Interactions” May 15, 2009 at http://www.medicalnewstoday.com/articles/150241.php (accessed on August 31,
2009). The site does not give an author, but cites Mary Mahon, Commonwealth Fund as a source.
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In 2002, Prairie Research Associates (PRA) carried out an evaluation of Legal Aid
Ontario’s (LAO) Family Expanded Duty Counsel (EDC) Pilot Project. The evaluation had three
objectives: to compare the cost, time effectiveness, and quality among the three EDC offices in
the cities of Oshawa, London, and Hamilton. They found that the Hamilton model was operating
at closest to ‘full capacity’ with respect to the number of clients assisted per day: 7.3 compared
to 4.4 in London and 4.6 in Oshawa.?*® Duty counsel in Hamilton are unique in spending a
majority of their time on client-related tasks; at the other two offices, the opposite is true. Having
more than one staff duty counsel seems to create inefficiencies in the use of staff time, at least
given the volume of clients at the pilot project sites; staff in London and Oshawa devote more
than 60 percent of their time to administrative functions.?*® [emphasis added] On the other hand,
London retains almost 60 percent of all client files, whereas Hamilton and Oshawa refer the

majority of their clients to Legal Aid for a certificate.?*

Some Final Thoughts

Clearly, many factors play a part in determining the efficiency of an organization. By
addressing worker motivation, management communication, technology, and the volume of
administrative tasks, companies could dramatically affect their output. However, it is imperative
to remember that while efficiency is important, it should not and cannot become a cult unto
itself. We must not sacrifice quality for quantity.

Janice Gross Stein took a look at efficiency and accountability in the Post-industrial age
and found that while the former was lauded, the latter has been all but forgotten.

Efficiency, or cost-effectiveness, has become an end in itself, a value often more

important than others. But elevating efficiency, turning it into an end, misuses

language, and this has profound consequences for the way we as citizens conceive

9 PRA Inc. “Evaluation of the Family Law Expanded Duty Counsel Pilot Projects: Final Report” October 3, 2002
ativ.

20 PRA, i — iv.

ZLPRA, i — iv.
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of public life. When we define efficiency as an end, divorced from its larger
purpose, it becomes nothing less than a cult.?*?
She reminds that we cannot forget the purpose behind the tasks that we are engaging in, and as a

matter of fact, perhaps it is purpose that should be prioritized.

The government of Ontario recently released a report by a task force that was
established to evaluate the administrative operations of the province’s post-
secondary institutions. The report concluded that universities in the province are
those in Canada in who spend the least on administration as a proportion of their
operating expenses. Universities in Ontario, the report concluded, were generally
efficient. Efficient at what, | wondered. The report gave no data on the quality of
education these universities provided. It did not ask how well education was being
delivered to students in comparison with the costs of administration, so that
students — and citizens — in Ontario could make some determination of cost-
effectiveness. It did not ask the questions, Efficient at what? For whom? Rather, it
valued low central administration costs as an end in itself and defined this as
efficiency.”*

Consequently, while there is value in being efficient, highly productive, quick, etc.,

companies must not lose sight of what should be the main goal: better delivery of quality

services.

22 Gtein, Janet Gross. The Cult of Efficiency. Toronto: House of Anansi Press, 2001 at 3.
3 Stein, p. 11.
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Background/Context Paper 9
Alberta’s Courts and Tribunals

Alberta’s legal system encompasses courts, tribunals and alternative dispute resolution
mechanisms. Alberta has three levels of courts: the Provincial Courts with Criminal, Civil,
Family and Youth Divisions; the Court of Queen’s Bench; and the Court of Appeal. In addition,
certain types of legal matters must go to one of the Federal Courts. The courts are set out in the

following diagram:

Supreme Court of
Canada

To Appeal To Appeal To Appeal
E— -« «—
Court of Appeal of Federal Court of Court Martial
Alberta Appeal Appeal Court
2 — —— X
To Appeal T Judicial Dispute Tax Court of Federal Court of Military Courts
Resolution (JDR) Canada Canada Y
Court of Queen's J\
Bench of Alberta Federal
Administrative
Tribunals
i i i - hears matters re federal law, immigration,
and public service employment
Criminal To Appeal Civil Family & Youth
Provincial Court Of
Alberta
A ! \ A
Criminal Civil Family Traffic

Most legal matters experienced by low-income Albertans are resolved in the Provincial

Courts or at administrative tribunals, although some are also brought to the Court of Queen’s
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Bench. The types of matters heard by the various Provincial Courts and the court structure is set
out below:

Supreme Court of
Canada
remeeahecaenry poeeheenaey
d ** Traffic ¢+ Regulatory Docket and : : Municipal and :
Court of Appeal : Trials (271, 272, 273) : : Bylaw (273)
leccccccccccans ! Lecececccceaas H
S0 SR W
Court of Queen’s 9 ** Civil T *Mediation s + Small Claims Court
Bench . S : '
‘cecccccae . [ ——
- 050 SRSV VOSSO W :
** Provincial Court ** Family L Mediation % ! Child Welfare 3 {Interjurisdictional Support Orderss
. 9 ' Docket H ' (1SO) H
“emccccaae B S O
B S
' ]
L4 **Criminal 3Bail Hearing Officed i " [ '
] H o Docket Out of : » Docket in custody o
bececopeocce- ¢ + Custody (264) ¢ ! (265) '
* denotes courts service L H :

** main courts include applicable
services not otherwise specified

Domestic Violence
(265)

' Summary

.

.

.

H (265) 3 Disposition (268)
L L

The types of matters heard by the Court of Queen’s Bench and the court structure is set

out below:
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Supreme Court of
Canada

Court of Appeal A _2)
---------- [] S Ceceteccccs,
] 0
' ' ' H
+ Dependent Adult s H Divorce '
[} [}
' '
Lececcccccns : Leccccccccaas
—9 ** Family
Includes AM & PM Chambers
Ci fQ I' --------- ‘\ l' --------- ‘\ :- --------- : :- ---------- : :- --------- :
** Court of Queen's . . * Judicial Dispute 4 H '
ok L) * . [] . [} [} [}
Bench Civil H Mediation !\ Resolution (JDR) ¢ 8 Truancy : H Surrogacy : H Bankrupty :
. ’ . ’ (] N [} ' [} '
“emecccear ‘ Yemcccccae ‘ Leccccccccce . Leccccccccce ¢ Lececccccees .
Includes Master & Justice Chambers sitting in AM & PM
SN ST S S W
v Docket (criminal 3 9 HE ' » Emergency Protection s
—q ** Criminal : appearance court & ¢ : Bail ] : Arraignments ' : Order (EPO) Review :
' PC appeals) : ' : ' : ' Hearings '
.......................... Laececasacacas Lececacacacad

Provincial Court .
* denotes courts service

** main courts include applicable
services not otherwise specified

Administrative tribunals are not part of the Ministry of Justice, nor are they administered
through any one government department. As a result, each has its own structure and process.

Some of the main tribunals with which low-income Albertans may be involved are set out in the
following diagram:
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Canada Pension Plan (CPP)

>
&2
(Alberta School Act)

There are increasingly alternatives to the formal justice systems for resolution of legal

Citizens’ Appeal Panel
(CAP — Employment)
Immigration and Refugee
Board (IRB)

Residential Tenancy Dispute X
Resolution Service (RTDRS)

Administrative Tribunals

Workers’ Compensation

Board (WCB)

disputes, including mediation and arbitration. However, legal advice and representation is a
necessary feature for many of these options.

The growth of self-represented litigants in the court systems has become an increasing
concern to all stakeholders within the legal system. While self-represented litigants have been the
norm in most of the tribunals set out above, that was not the case in the courts until recently. It is
suggested that self-represented litigants negatively impact the courts and put judges in the
position of having to almost advocate for them. A variety of factors may be at the root of this
phenomenon across the country— the reduction in legal aid funding since the 1990’s; the
skyrocketing costs of legal representation; frustration with the legal services provided; etc. As a
result, courts and governments are becoming more involved in providing legal information
services and other supports to self-represented litigants.

The main providers of legal services to the public continue to be lawyers in private
practice. However, there are more non-profit legal services providers today than in the past —
including Legal Aid Alberta, with its staff lawyers; pro bono clinics; and student legal aid
societies. In addition, legal agent companies also sell their services to the public in areas such as

traffic tickets and divorce. As well, paralegals are providing some services under the supervision
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of lawyers although the place of paralegals in Alberta legal services provision has yet to be fully
explored.
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